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                                                            2 MLK, Jr. Drive, S.E., East Floyd Tower, Atlanta, Georgia 30334


Mark Williams, Commissioner

 
Judson H Turner, Director


Environmental Protection Division

Trust Indenture

Please find enclosed a trust indenture that has been developed by the Attorney General's staff as an acceptable legal basis for assuring uninterrupted service and to provide relief for the property owners in the event of suspension of service or improper operation by the owner.

The Environmental Protection Division (EPD) is very concerned about the disruption in the continuity of service that has been occurring with many privately owned water supply systems because of decisions by the owner to shut down the water system or not to make repairs that are required to correct leaks, pump failures and other operational problems.  These occurrences have caused many problems for the property owners as well as EPD.

The attached trust indenture is the prescribed form approved by the Director of EPD as required by Rule 391-3-5-(3).  You must also provide Exhibit A describing the real property and the trust indenture must be recorded with the Clerk of Superior Court in the county where the property is located.  This is the ONLY trust indenture acceptable to the Division.  If another agency such as FHA/VA requires a different form, compliance with their requirements is your responsibility and between you and that agency.

The Trustee should preferably be a governmental entity or an incorporated property owners association.  An established community utility, approved mortgage or a title company would also be acceptable.  If a Trustee other than one of the above is proposed, it will be necessary that the Grantor and Trustee supply, to the Division, written statements indicating the proposed Trustee's relationship to the Grantor, does not create a conflict of interest for the Trustee.  The mailing address and telephone number for each principal signing the trust deed must be provided as an attachment to the trust indenture.

Please submit an executed and recorded copy of the trust deed and the required supporting material to EPD promptly.

Enclosure


TRUST INDENTURE

THIS TRUST INDENTURE, Made this  __  day of            , 20 __  by and between                              _____________________________   , a corporation organized and existing under and by virtue of the laws of the State of Georgia, (hereinafter called "GRANTOR" or "PARTY OF THE FIRST PART"), AND         __________________________                         , TRUSTEE, a corporation duly chartered, organized and existing under and by the virtue of the laws of the State of Georgia or a government entity, (hereinafter called "TRUSTEE" or "PARTY OF THE SECOND PART").


WITNESSETH

THAT WHEREAS,    ____________                                        , is now the owner of property known as           ____________________             , County of               _              , State of Georgia, which property is being improved and developed by the construction of dwellings thereon; and 

WHEREAS, Grantor is the owner of certain property, upon which there is located (1) a well or wells and/or a water treatment plant, together with distribution facilities, and/or (2) a sewage treatment plant, individually or collectively hereinafter referred to as "the utility system" for the purpose of supplying adequate water and/or sewer service to all properties connected to or to be connected to the utility system; and

WHEREAS, the Georgia Department of Natural Resources (DNR) Environmental Protection Division (EPD) (hereinafter the "Division"), will not permit the operation of said utility system without assurance of continuity of maintenance and operation, as provided by DNR Rules 391-3-5-.04(3) and 391-3-6-.06(13), among other written requirements; and

WHEREAS, it is the intention and purpose of the Grantor that such utility system shall be used and operated to provide adequate disposal of sewage and an adequate supply of water for each of the properties connected thereto, regardless of the ownership of the individual properties, and properly to maintain the utility system to assure the continuance of the operation and maintenance of said system for the benefit of the present and future owners of the properties connected thereto.

NOW THEREFORE, for and in consideration of the undertakings of the Grantor to provide and assure the maintenance and operation of the utility system as aforesaid and the further sum of One Dollar ($1.00) lawful money of the United States cash in hand to Grantor does hereby grant and convey to the party of the second part, as Trustee, the following property, to wit:

(A)
All the rights, title and interest in and to the following described real property as set forth in Exhibit A which is attached hereto and made a part hereof.

(B)
The sewage collection system including all appurtenances such as manholes, pumping stations, etc. and the sewage treatment plant including effluent line to point of final disposal, heretofore constructed or to be constructed, including all easements incident to the ownership and operation of said sewage system.

(C)
The well or wells, plant, chemical treatment facilities, storage and distribution facilities, including the water mains and lateral lines, heretofore constructed or to be constructed, including all easements incident to the ownership and operation of said water system.

Further, the Grantor hereby warrants that there are no existing encumbrances, liens, or other indebtedness to the title of the utility system conveyed hereunder, other than those set out in Exhibit B which is attached hereto and made a part hereof.

Grantor further warrants that the said encumbrances, liens, or indebtedness (if any) have been subordinated to this conveyance and are subject to this Trust Indenture.

This conveyance is upon the trusts and for the purposes following, to wit:

1.
This grant is for the benefit of the present and future owners of all and each of the properties now or hereafter connected to the said utility system, as well as the holders of the mortgages covering each of the said properties, and Trustee shall hold the title to the property granted by this indenture until either (a) the utility system is taken over by either a governmental authority or public utility for maintenance and operation, or (b) other adequate utility service is provided either by a governmental authority or public utility through means other than the operation of the utility and facilities now transferred to the Trustee herein.  Upon the happening of either of such events at a time when the Grantor is still operating and managing the utility system in accordance with the terms and provisions hereof, the Trustee shall immediately reconvey the property to the Grantor, its successors or assigns, and this indenture shall be of no further effect.

2.
The Grantor shall supply at all times and under adequate pressure for the use of each of the properties duly connected to the said utility system, a sufficient quantity of potable water to meet the reasonable needs of each of the properties duly connected to said utility system.  Such water shall be of the quality and purity as shall meet the Georgia Safe Drinking Water Act of 1977, as amended, and t he Rules, Chapter 391-3-5 adopted under the Act, so as to produce water without excessive hardness, corrosive properties, or other objectionable characteristics making it unsafe or unsuitable for domestic use or harmful to any or all pipes within and/or without the dwellings.  In addition, the Grantor agrees to provide at all times, for each of the properties connected to the said utility system, service adequate for the safe and sanitary collection, treatment, and disposal of all domestic sewage from said dwellings, in accordance with the 1972 Federal Water Pollution Act, as amended, of the U.S. Environmental Protection Agency (EPA), and the Georgia Water Quality Control Act, as amended, and the Rules, Chapter 391-3-6 adopted under the Act.  The Grantor further shall operate and maintain the utility system so as not to pollute the ground, air or water in, under or around said properties with improperly or inadequately treated sewage, or with noxious or offensive gases or odors.  The Grantor further agrees to operate the utility system in accordance with the requirements of the Division, to produce a treated wastewater effluent of a quality satisfactory to the Division.  Records of any and all tests conducted in connection with said utility system shall be kept by the Grantor, as required by the Division, and said records shall be open to inspection by the Division and the owners of the properties connected to the said utility system.  The Division shall at all times have access to the utility plants of the Grantor to conduct any and all tests as the Division shall consider necessary to determine compliance with the said requirements.  In any event, the Grantor shall conduct all tests required by operating permits issued by the Division and shall pay all costs in connection therewith.  In the event the Division shall determine that the operation of the utility system does not meet all applicable requirements, the Grantor shall, with reasonable dispatch at its sole cost make any adjustment, repair, installation, or improvement that shall be necessary or recommended by the Division to bring the operation of the utility system up to the said requirements.

3.
The Grantor shall maintain said utility system at all times in good order and repair so that satisfactory service as aforesaid may be supplied to each of said properties as provided in paragraph 2 above.

4.
Until the happening of one of the events set forth under paragraph numbered 1 above:  Should Grantor fail to operate and manage the utility system in the manner and under the conditions specified in paragraphs numbered 2 and 3 above and should Grantor fail, after notice in writing from the Trustee to correct such failure with reasonable dispatch, then Trustee shall take immediate possession or the utility system for the purpose of operating and maintaining the same, and shall hold, use, operate, manage, and control the same either itself or by or through any of the agencies or parties for whose benefit this trust is created and it shall take possession thereof for the purpose of operating the same, and in that event, the Trustee or the entity operating the utility system in its behalf or in the behalf of any of the beneficiaries of this trust, shall be subrogated to all rights of the Grantor to levy and collect a charge against each customer.

5.
In the event the Trustee takes possession of the utility system pursuant to the provisions of paragraph numbered 4 the Grantor shall have no further right, title or interest in the utility system or other property granted by this indenture and shall not be entitled to any portion of the proceeds resulting from any sale of such utility system or property; but the Trustee shall have the right to transfer such utility system to a governmental authority upon such terms or conditions as may be approved by the Trustee and the owner or owners of a majority of the properties connected to the utility system.

6.
The Grantor reserves the right to levy and collect a charge for utility services provided to the occupants of each of the properties connected to the utility system.  Services shall be charged on a prorate basis from the date the services are established at the request of a customer, to the date of its discontinuance.  In connection with the foregoing, the Grantor shall have be maintained by the Grantor, through which all water supplied to the consumer or consumers shall pass and to which the Grantor shall have access at reasonable times for the purpose of taking meter readings and keeping said meter in repair.

7.
If it should become necessary at any future time for the Trustee or any entity acting in its behalf or any beneficiary under this trust indenture, to take over, operate, and manage the utility system under the provisions of this trust, then and in that event, the operator of such systems shall be entitled to a Trustee's fee payable from the income of the utility system at a rate not in excess of fifteen 15% of the gross charges collected by such Trustee, provided that such Trustee's fee may be increased with the approval of the owner or owners of seventy-five (75) percent of the properties connected to the said utility system.

8.
Should the Trustee or any entity acting in its behalf or any beneficiary under this trust indenture, take over, operate and manage the utility system under the provisions of this trust, the Trustee shall notify the Division within thirty (30) days of such take over and shall meet all the requirements of the Grantors permits issued by the Division.

9.
If the Trustee named herein shall cease to serve as Trustee before the termination of this Trust Indenture, then a successor Trustee may be selected by the Grantor with the approval of a majority of the beneficiaries.  To ensure the continuity of the maintenance and operation of the water system, approval of the successor Trustee shall also be obtained from the Director of the Division, but this must occur prior to the release of the first Trustee.  If a majority of the beneficiaries or the
Director is unable to agree on the appointment of a successor Trustee within a reasonable time, either the Grantor or beneficiaries may petition any Court to select and appoint such successor Trustee.

10.
Whenever the word "Grantor" occurs herein, it shall also include its successors and assigns; and whenever the word "Trustee" occurs herein, it shall include the successor Trustee and successors and assigns.

    
The Grantor warrants that all property described in "A" (above) as well as all equipment, materials, tools, appurtenances, etc. associated with the normal daily operation and maintenance of the utility system hereinafter acquired by the Grantor shall be made subject to the Deed by recording of appropriate covenants, required by Georgia law to put all persons on notice that such properties have been subjected to the terms of this Deed.

In Testimony Whereof     __________ ___________         , the Grantor, has caused these presents to be executed by herself and the Trustee herein named, has caused these presents to be executed by himself the day and year first hereinabove written.  In entering into the agreement contained herein and executing the Trust Indenture,     ____________________        , acts for himself as Trustee and as representative of any by authority of all persons, firms, corporations, or entities which are or may be beneficiaries under the trust hereby created.


(Grantor's Name)


(As to Grantor)


Signed, sealed and delivered in the presence of:

                          ___________     (Grantor's Signature)    __      ________                       (Witness Signature)
_____               _              (Type or Print Name Above)                 __        ____      (Type or Print Name Above)
_______                               (Notary Public)          ________                       (Notary Public)                     

                      __________        (Seal)                          ________________     (Seal)                              


(Trustee's Name)

_____                               (Trustee's Signature)              ____                      (Witness Signature)             

          ____               ____ (Type or Print Name Above)           ______     (Type or Print Name Above)          

______                               (Notary Public)                     _________             (Notary Public)                     

            __________                   (Seal)                               ____________   (Seal)                              


NO-IDENTITY-OF-INTEREST

The Trust Indenture for the               ____________________                   water system located in                 _______________________County Georgia does not create a conflict of interest for either      _____________________________          the owner, or          _______________________                 the trustee as they are not related by blood or marriage and they have not entered into any business relationship which would compromise this agreement.

OWNER:




TRUSTEE:

                ___           ____                                  ____________________________________ 

(Signature) 







(Signature)                         
                ___           ____                                  ____________________________________ 

(Owner’s Name)             





(Trustee’s Name)

Address:                    ____      Address:________________________________                                                                                       

_________________________________                           __________________________                                      
_________________________________            _______________________________________

Telephone:  _____________                        Telephone: ________________________________                    


ADDENDUM TO TRUST DEED

1.
The Grantor reserves and has the right to establish and collect as a charge of charges for water furnished and consumed by the owners or occupants of each of the buildings, residences and other improvements at the initial rates described in the rate schedule set out below.  The Grantor shall have the right to install on the premises of each of the individual buildings, residences and other improvements a water meter to be maintained by the Grantor through which all water supplied to the consumer shall pass and to which the Grantor shall have access at reasonable times for the purpose of taking meter readings and keeping said meters in repair.  In the event said meter shall be installed the Grantor may charge for water and service at the rate or rates set forth in the rate schedule set out below.

2.
The Grantor may establish, amend or revise from time to time and enforce Rules and Regulations for Water Service covering the furnishing of water supply service within said, areas or subdivisions, provided, however, all such rules and regulations established by the Grantor from time to time shall at all times be reasonable and subject to such regulations as may now or hereafter be provided by law' and provided further that no such rule or regulation so established, amended or revised can be inconsistent with the requirements of this Deed nor shall t he same abrogate any provision hereof.  Any such rules and regulations established, amended, revised and enforced by the Grantor from time to time shall be binding upon any owners or occupant of any of the property located within the boundaries of such areas or subdivisions the owner or occupants of any building, residence or other improvements constructed or located upon such property and the user or consumer of any water supply service.

3.
Changes in the initial rate described in Paragraph One above may be proposed by the Grantor and by third party beneficiaries in this Deed in the following manner:

If within ninety (90) days after notice to the Trustee and to all parties connected to the water supply system of a rate change proposed by the Grantor, not more than one-third (1/3) of such parties have signified in writing their opposition to such proposed rate change, the Grantor may forthwith establish such new rates.  If more than one-third of such parties signify, in writing, their opposition to a rate change proposed by the Grantor, or if more than one-third of such parties proposed in writing a rate change which the Grantor opposes, and the parties cannot negotiate an agreement within ninety (90) days to the reasonableness of such new rate, then the matter of the reasonableness of such new rate shall be referred to a Board of Arbiters selected as follows:  The Grantor shall designate one arbiter, the objecting party shall designator one arbiter, and the two arbiters thus selected shall choose a third arbiter.  The three arbiters shall make their written recommendations to the parties to the dispute as to the reasonableness of the new rates within ninety (90) days after the reference of the dispute to them.  Written notice of the hearing of the dispute by the arbiters shall be given to the Grantor and to all objecting parties.  All proceedings before the arbiters shall be recorded in writing.

Either side to the arbitration may present written objections to the recommendations within thirty (30) days after the decision.  If no written objections are made, it shall be considered that all parties have agreed that the new rates recommended by the arbiters are reasonable.  If written objections are filed by either side, the question of reasonableness of the new rates shall be subject to the review by court of competent jurisdiction in appropriate legal proceedings initiated for such purposes.  In the event of arbitration or court proceedings, the proposed change of rates shall be held in abeyance and shall not become effective until the conclusion of such proceedings.


RATE SCHEDULE

(A)
The Grantor may levy and collect a charge for water availability of $          per month, and a charge for water used of $           per one thousand (1,000) gallons used.

(B)
The Grantor may charge the sum of $         for the installation of a water meter for any consumer.

(C)
All charges for water shall be paid by the day of each month.  If said bill is not paid within the Grantor shall have the right to discontinue service to the delinquent user.  The Grantor shall also have the right to charge a delinquent charge of $       for any bill not paid by the                   (       ) of the month.

(D)
It is agreed between the parties hereto that for the first year of operation of the water system, the above rates shall be deemed reasonable.

This                      day of                     , 20                        








